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l. | NTRCDUCTI ON AND SUMVARY OF ARGUMENT

The Petitioners seek a halt of the aerial spraying of the
pheronone “Checkmate” over the Mnterey Peninsula designed to
eradi cate the Light Brown Apple Mth(LBAM unless and until an
envi ronnent al inpact report(EIR) has been conpleted and
consi dered pursuant to the requirenents of the California

Environmental Quality Act(CEQA), Public Resources Code §21000 et

seq by the Respondent Secretary of the California Departnment of
Food and Agriculture prior to approving such aerial application
of this substance, the toxicity of which for human subjects is
unknown. The determ nation of an energency necessitating the
decision to proceed with the project without first preparing
such an EIR is an abuse of discretion inasnmuch as there is no
substantial evidence to indicate this type of “emergency” cones
within the statutory definition of an energency under the

gui del i nes of CEQA.

Petitioner contends that when a community is asked to bare the
consequences of an untried and untested, on a human popul ati on,
vector control, the officials charged with allow ng such a
conprehensive trespass to the properties of every resident of
t he Monterey Peninsula, should be fully infornmed of the
potential environnmental consequences of that decision prior to
it being made. That has not occurred with regard to the project

sub judice. No EIR informng the public officials and the public
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of the environnental consequences of this aerial spraying of the
Monterey Peninsula with Checkmate has been prepar ed.

Submitted with this request for prelimnary injunctive relief
are dozens of declarations setting forth personal observations
of del eterious consequences to human and ani mal health evidently
caused by the aerial spraying. Detailed therein are numerous
i nstances of respiratory and other illnesses triggered by the
aerial spraying. Wiether the cause was the spraying, or a
psychosomati c response to the know edge of having one’s house
and property sprayed, the result is the spraying is causing a
health i ssue on the Monterey Peninsula which constitutes
irreparable injury which should not be permtted to occur when
it is being done in violation of state |aw.

1. STATEMENT OF FACTS

On or about August 20, 2007, the California Departnment of Food
and Agriculture Secretary A. G Kawanura caused to be filed with
the State O fice of Planning and Research a Notice of Exenption
whi ch indicated the Departnent was proceeding with a project
consisting of the aerial application of a synthetic insect
pheronone targeting the Light Brown Apple Moth (LBAM over the
proj ect area defined on an acconpanying nap as the areas of a
part of Marina, all of Seaside, Mnterey, and nost of Pacific
Grove. Notice of Exenption attached as Exhibit A to Declaration
of Al exander Henson. The goal of the project is to disrupt the

breedi ng cycle of the LBAM by confusing the mal e not hs,
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inpairing their ability to find mates. 1d. Once the breeding
cycle is broken, the LBAM popul ation is reduced “and ultimtely
may be eradicated fromthe area.” Id

The Respondent has available on its website a docunent, “Light
Brown Apple Mdth (LBAM Questions and Answers” Exhibit B to
Decl arati on of Al exander Henson This docunment purports to sum up
the avail abl e i nformati on concerni ng experi ence throughout the
world in the aerial application of a pheronone substance upon a
sem -urban comunity such as Monterey or Seaside or Pacific
Grove, and presunably it was this information that was relied
upon by Respondents in making this decision sub judice.

Therein it is stated that the LBAMis a “recent arrival to
California. The popul ations of LBAM are still relatively snal
and are considered by an international panel of expert
scientists to be eradicable if significant action is taken
pronptly.” 1d.p.2

The docunent al so states, “Agency policy requires that we
choose the nost environnentally sensitive approach that will be
effective against the infestation.” 1d.p.3

It also states, “The pheronobne treatnents are a central part
of a nmulti-year project that will require multiple tools to be
successful. W have already contained the infestation by
I nposi ng quarantine restrictions and inspections on plant and

crop shipnments, and we have suppressed the infestation by
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depl oyi ng pheronone tw st-ties in several |ocations around the
fringes of the infested areas.” 1d.p.7 (Enphasis added.)

Evidently the proposed area of application has changed while
the project was under consideration. In a letter dated Sept. 5,
2007, NOAA wote to Respondent indicating its concern that the
proj ect area had expanded since a July consultation to the west
side of H ghway 1 whereas it had been previously proposed only
for the inland side of the H ghway. Letter of Sept.5, 2007, from
Mont erey Bay National Marine Sanctuary (MBNMS) to Respondent,
Exhibit C to Declaration of Al exander Henson.

The federal Marine Sanctuary agency had numerous concerns
about whet her the proposed aerial spraying would adversely
i npact the marine sanctuary of Monterey Bay. 1d. Evidently these
concerns were not addressed, requiring the MBNMS to denmand in a
followup letter that the spraying plan provide for no spraying
within 300 neters of the shoreline. Letter of Sept. 7, 2007,
MBNMS t o Respondent, Exhibit D to Declaration of Al exander
Henson. Respondent refused to provide the buffer requested,
ld., and still refuses to do so, see current project nap
attached to Exhibit A to Dec. of Al exander Henson

On Septenber 9, 10, 11,and 12, the aerial spraying of the
Mont erey Peni nsul a occurred. Declaration of David Dl worth.

The responses of the people who experienced adverse reactions

they attribute to the spraying are as foll ows:
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11 nonth old son taken to hospital Sept. 11, 2007, due to
| abor ed breathing, congestion and | oss of appetite, diagnosed
with Reactive Airway D sease. Previously no adverse health
synptonms. Dec. of Tinmothy WIcox of Del Rey Qaks.

Mot her taken to hospital on Sept. 15 due to breathing
difficulty. Declarant suffering frombad sore throat, rash on
throat, stuffy nose and feeling flue-like. Brother exhibited
sanme synptons. Dec. of G na Aiken

Robert T. Quye experienced extreme difficulty breathi ng about
m dni ght, Sept. 9, 2007, taken to hospital by w fe where he was
treated. Dec. of Joan Quye

Her husband noved tarps protecting playground equi pnent from
aerial spraying. That night had severe troubl e breathing. Next
day had intense chest cold. Had asthna as a child but |ast 15
years had seen no occurrence until this episode. Her daughter
pl ayed on a neighbors’ lawn after the spraying the night before.
Wthin 15 mnutes the girl developed red eyes and irritation.
She al so devel oped a sore throat as did the declarant. Dec. of
Kristy Sebok of Pacific G ove.

Decl arant experienced being sprayed with nei ghbor on 9-11-07.
The next day decl arant and nei ghbor both conpl ai ned of sore
throat. Declarant al so devel oped sore throat cough so he visited
Doctor’s on Duty. He was diagnosed with pharyngeal irritation
and otis external. Synptons consistent with irritation caused

fromspray. Dec. of Gordon Smth, Monterey.
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Declarant returned to area after spraying to experience an
al nost i mredi ate flare-up of Declarant’s condition of
bl epharitis, eyelids itching and discharging. This usually
occurs only in relation to bloom ng acacia and pine trees. Al so
declarant’s condition of psoriasis becane inflanmed with
attendant itching. Both conditions are extrenely unconfortable
and seenmed to be triggered by returning honme where spraying had
occurred. There nust be sonmething in the air after spraying
whi ch clogs the ducts around the eyel ashes setting off the
bl epharitis. Dec. of Bob Evans

Fam |y nmenbers each conpl ained of sore throat after spraying
and being outside. Son cane down with strep throut, taken to
doctor who indicated it was a secondary infection from sone
irritant. My son never had strep throat before. Dec. of Emly
VanLandi ngham

During the week of the aerial spray, declarant suffered from
sore throat, headache, severe fatigue and nuscle aches. Al so
felt a distinct lack of clarity. Declarant believes that these
synptons were due to the spraying, as they were unlike anything
he had ever felt before. He felt a strange and unusual fatigue
in his body and just sick all over -- very difficult to
concentrate and keep focus when riding his notorcycle, too,
whi ch was danger ous enough to cause Declarant to stop riding the
not orcycl e. Decl arant never experienced anything like it.

Decl arant did not go see a doctor because he could not afford to
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

take the tine off fromwork and really didn't want to pay the
$35 co-pay either, but he felt really miserable for over a week.
Dec. of Mat hew Pal ady

Declarant’s famly and Declarant were all affected by the
aerial apple noth spraying. Her 3.5 year old son and she began
experienci ng wheezi ng and shortness of breath on
Monday. Decl arant devel oped achy | egs & back whenever she went
outside. The famly was still experiencing difficulty breathing
a week later. Declarant’s younger son devel oped a runny nose
and was unusually irritable. Declarant’s husband experienced
di gestive problens and a constrictive feeling in the chest. Dec.

of Jennifer Lanbert Hanrick of Monterey.

In addition to adverse human reactions to the spraying the
foll ow ng additional adverse inpacts were observed to occur with

animal s reacting to the spraying:

The danger to aquatic life of spraying pheronones in a manner
that allows contact with ocean waters is referenced in the USDA
Envi ronnent al Assessment, attached as Exhibit E to the

Decl arati on of Al exander Henson, p.8 (“aquatic invertebrate
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toxicity values in the upper ppb to | ow ppmrange”) as aptly
described in the declaration of Dr. Seuss.
[11. THE STANDARD FOR | SSUANCE OF PRELI M NARY | NJUNCTI VE
RELI EF | N CASES ARl SI NG UNDER THE CEQA

The standard governing the issuance of a prelimnary
injunction is guided by two factors. “The first is the
i kelihood that the plaintiff wll prevail on the nerits at
trial. The second is the interimharmthat the plaintiff is
likely to sustain if the injunction were denied as conpared to
the harmthat the defendant is likely to suffer if the
prelimnary injunction were issued.” |IT Corporation v. County of
| rperial (1983) 35 Cal.3d 63, 69-70.

Wth regard to the first factor, it has been held that this
standard does not require a showng that plaintiff wll
necessarily prevail on the nerits; instead, only a reasonable
probability of success is required. Baypoint Mrtgage
Corporation v. Crest Prem um Real Estate |Investnents Retirenment
Trust (1985) 168 Cal.App.3d 818, 824.

It has also been held that the trial court’s determ nation
“must be guided by a m x of the potential-nmerit and interimharm
factors; the greater the plaintiff’s show ng on one, the |ess
must be shown on the other to support the injunction.” Butt v.
State of California (1992) 4 Cal.4'" 668, 677-678.

I11. THE FACTS OF TH S CASE WARRANT PRELI M NARY | NJUCTI VE RELI EF

MEMORANDUM | N SUPPCORT OF | NJUNCTI VE RELIEF - 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Petitioner Has Denonstrated A Probability of Success on
the Merits

The Notice of Exenption filed with the State O fice of
Pl anni ng and Research by the Departnent of Food and Agriculture
for this project states the project is exenpt fromthe
requi renments of CEQA because it consists of specific actions
necessary to nmitigate or prevent an enmergency. Notice of
Exenption, Exhibit A attached to Declaration of Al exander
Henson. The notice of exenption also states the project is
exenpt because it consists of actions taken by a regulatory
agency, as authorized by state statute, to assure the
mai nt enance or protection of the environnent where the
regul atory process involves procedures for the protection of the
environment. Id

1. The Emergency Exenption Does Not Fit This Project

Regardi ng the definition of an energency under CEQA, one is
guiding by the statute which state an “energency” is “a sudden,
unexpected occurrence, involving a clear and i nm nent danger,
demandi ng i medi ate action to prevent or mtigate | oss of, or
damage to, life, property, or essential public services.
‘ Emer gency’ includes such occurrences as fire, flood,
eart hquake, or other soil or geologic novenents, as well as such

occurrences as riot, accident, or sabotage.” Public Resources

Code 821060. 3.
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The CEQA Cuidelines add that this exenption “does not
i nclude long-term projects undertaken for the purpose of
preventing or mtigating a situation that has a | ow probability
of occurrence in the short-term” CEQA Guidelines, Calif. Code
of Regulations, Title 15, 815269(c).

The Courts have held this exenption nust be narrowy
construed. To do otherwi se would be to “create a hole in CEQA of
fat hom ess depth and spectacul ar breadth,” stated the Court in
Western Munici pal Water District v. Superior Court (1986) 187
Cal . App. 3d 1104, 1112, while striking a finding of an energency
exenpti on.

Simlarly the Court in Los Osos Valley Associates v. City
of San Luis Obispo (1994) 30 Cal.App.4'" 1670, struck down a
finding of an energency exenption over groundwater punping,
finding the exenption is limted to i medi ate acti on demanded by
a sudden occurrence. Id., 30 Cal.App.4'" at 1681-1682.

The spraying project sub judice is designed to be one of
several tools of a nulti-year project. Exhibit 3 to Dec. of
Al exander Henson, p.7 The fact the pheronone | epi doptra
synthetically exists in the formof *“Checkmate”, is proof the
infestation, and the need for infestation renoval, was not
unexpected. The fact that the infestation has al ready been
cont ai ned and suppressed in fringe areas indicates the
occurrence is not “sudden”. Evidently the noth’s presence in the

state was docunented in February, 2007, and steps comrenced in
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June, 2007, to attack the invasion. USDA Environnental
Assessment attached as Exhibit E to Declaration of Al exander
Henson, pp. 1-2 |If there has been tinme for such suppression
efforts, how sudden has it been?

On the other hand, this response is likely to | ast years.
ld. It is precisely this type of project which addresses a
probl em whi ch has not come about “overnight” but is rather an
i ssue of |ong-standing concern, with a nulti-year response, that
the courts have stated should not be granted an exenption from
the environnmental full disclosure requirenents of CEQA. Herein
t he Respondent was aware a noth infestation fromabroad was a
possibility. Evidently New Zeal and had faced sim | ar outbreaks
fromthis Australian Native Id.,p.8. The aerial application of
Checkmat e nmust have been known and proposed as a net hod of
controlling this pest. Thus the outbreak shoul d have and coul d
have been antici pated, planned for, and the plan scrutinized in
an EIR As it is, the USDA Environnental Assessnent states that
when an eradication plan is finalized, an environnental
assessnent will be conpleted. EA, Exhibit E to Declaration of
Al exander Henson. The question nust be asked whether this
sprayi ng bei ng undertaken nowis part of a plan or not? The EA
dated July 2007 asserts no plan yet exists, Id, while the
Respondent s’ docunent asserts “The proposed aerial treatnents
are the next step in the eradication process.” Exhibit X to

Decl arati on of Al exander Henson, p.7 Simlarly, there is no

VEMORANDUM | N SUPPCRT COF | NJUNCTI VE RELI EF - 11
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reason to enbark upon a multi-year plan wi thout the prior
preparation and consideration of an EIR on the environnental
i npacts associated with i nplenentation of the plan of
er adi cati on.
2. The Regul atory Exenption Does Not Fit This Project

Petitioner is unable to | ocate any explanatory information
as to just which regulatory programis referred to in the Notice
of Exenption. Conpare Exhibits B and E, Declaration of Al exander
Henson. Presunably this reference is to a regulatory program
where the process requires the preparation of a docunment that
serves the functional equivalence of an EIR as all owed under

CEQA, Public Resources Code 821080.5. However, such a process

must be certified by the Secretary of the Resources Agency, and
have a docunent which is equivalent to an EIR CEQA Cui deli nes,
§815250- 15253, Muntain Lion Foundation v. Fish and Gane
Conmi ssion (1997) 16 Cal.4'" 105, 113-114. Petitioner has not
been able to find any such approval for the proposed aeri al
sprayi ng eradication of LBAM Nor has any docunent been
identified by Respondents as the functional equivalent of an EIR
or the EIR process. Declaration of David Dilworth,

B. A Bal anci ng of the Conveniences Dictates Injunctive

Rel i ef

The bal anci ng of the conveni ences certainly favors the

i ssuance of inmmediate injunctive relief. If the relief is not

granted residents of the Monterey Peninsula will be subjected to
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the same kinds of harnms experienced fromthe previous
application. Those harns incl ude

On the other hand, if the spraying is not perforned,
Respondents claimthe noth will reproduce, expand its range, and
cause untold mllions in crop damage. Exhibit B, Declaration of
Al exander Henson, pp. 5-6. However, Respondent states that it is
required to use the nost environnentally sensitive approach that
will be effective against the infestation. Exhibit B,
Decl arati on of Al exander Henson, p.3 Clearly the use of tw st-
ties in designated | ocations would have | ess environnental
i npacts than the whol esal e aerial spraying of the entire
peninsula. This alternative was evidently rejected because there
do not presently exist a sufficient nunber of pheronone-injected
twst-ties. I1d., p.7. It was also rejected due to manpower
shortage and cost. Id. There is no statenment as to how long it
woul d take to acquire the required anmount of twist-ties. Id.

This rai ses a fundanental question about the need for the
conprehensive spraying. If the spraying is designed so that LBAM
mal es exhaust thensel ves chasing faux fenmal e pheronones, or
beconme so confused they give up the search, then why woul dn’t
twist-ties on every tel ephone pol e have the sanme confusing
ef fect ? What about spraying public streets instead of private
homes and property? In other words, there is no statenent
anywhere indicating the necessary |evel of anbient pheronone

required to be effective to achieve the stated purpose of
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confusing the male noths until they have conpleted their life
span. In the absence of this information, there is no way
Respondent can claimthe bal ance of conveni ences conpel the
continuation of the conprehensive aerial spraying since
logically a |l esser intrusive nmeans may be sufficient to neet the
need.

Since there is no showi ng that application of spraying in a
manner ot her than the conprehensive aerial spraying being done
woul d not be efficacious, and it has been shown that treatnents
with twist-ties can work, and it has been shown that the
conprehensive aerial spraying is sickening residents of the
Peni nsul a, then the bal ance of the conveni ences would favor the
i ssuance of the requested injunctive relief to stop the aeri al
assault on this community at |east until such tinme that
Respondent s have caused to be prepared and considered an EIR

V. ONLY A NOM NAL BOND SHOULD BE REQUI RED

VWhil e Code of Civil Procedure 8529 seens to nake the

posting of a bond mandatory, in fact Courts have the comon | aw
discretion to require only a nomnal bond in cases seeking to
enforce a public interest. Conover v. Hall (1974) 11 Cal.3d 842,
850-853. Under federal |aw precedents it has been stated that a
judge may require only a nomnal bond in recognition that a

| arger bond m ght be beyond the neans of the public interest
organi zation or other entity seeking enforcenent of an

environnental |aw. People ex rel Van de Canp v. Tahoe Regi onal
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Plan (9'" Cir. 1985) 766 F.2d 1319, 1325. That court went on to
state that to require such a petitioner to file a substanti al
bond woul d effectively deny access to judicial review by closing
t he courthouse door in environnental litigation by inposing a
burdensonme security requirenent on plaintiffs who otherw se have
standing to seek enforcenent of environnmental statutes.

States courts have adopted the federal rule only to see
such adopti on depublished twice. Mangini v. J,G Durand
| nternational (1994) 31 Cal.App. 4'" 214, 217-220 However, as the
court therein indicated, depublishing cannot be deened an
expression of opinion on the correctness of the result reached
by the decision. 1d., 31 Cal.App.4!" at 2109.

However it is clear the Court does have discretion to rel ax
t he bondi ng requirenent, Conover v. Hall, supra, and see Henson
and Gray, Injunction Bonding in Environnental Litigation (1979)
19 Santa Clara L. Rev. 541

In this case it is clear Petitioner does not have the
ability to post nore than a nom nal bond. Petitioner is a |ocal
non-profit association seeking to halt environnmental harm
pendi ng an environnental analysis in an EIR To condition
injunctive relief upon posting nore than a nomnal bond is to
effectively deny any such relief fromthe environnental harm
necessitating the injunction. For these reasons it is requested
the Court only condition injunctive relief on the posting of a

nom nal bond of no nore than $1000. 00
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V. CONCLUSI ON

The Monterey Peninsula is being assaulted fromthe air by
the governnent with a little known chem cal whose properties
appear to be benign, but which direct experience brings into
guestion as set out in the volum nous statenents fromresidents
of the Peninsula. For each of the reasons set out above
Petitioner is entitled to an injunction to preserve the status
guo and stop the trespass agai nst every property on the
Peni nsul a pending the conpletion of an EIR designed to
denonstrate that the state government has truly understood the
environmental ram fications of this project before forcing it

upon this local conmmunity.

Dated this 4'" day of Cctober,
2007

ALEXANDER T.
HENSON, SB#53741
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