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ALEXANDER T. HENSON, SB#53741

13766 CENTER STREET, SU TE 27
CARMELVALLEY, CALI FORNI A 93924
(831) 659-4100

(831) 659- 4101 Fax

Attorney for Petitioner

SUPERI OR COURT OF THE STATE OF CALI FORNI A
I N AND FOR THE COUNTY OF MONTEREY

Case No.

VERI FI ED PETI TION FOR WRI T OF

HELPI NG OUR PENI NSULA' S MANDATE

)

)

)

)

ENVI RONIVENT, )

Petiti oner, %

and %

CAL|I FORNI A DEPARTMENT OF FOCD ;
AND AGRI CULTURE, A. G KAWAMURA

Respondent s

Comes Now Petitioner to allege as foll ows:
FI RST CAUSE OF ACTI ON
I
Petitioner Hel ping Qur Peninsula s Environnment
(HOP.E) is an incorporated associati on nade up of residents
of Monterey County who use the anenities of the Monterey
Peni nsul a and environs and who appreciate its aesthetics w thout

chem cal pollution; and who will be adversely inpacted by the
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aerial spraying of pheronones in a fashion that wll permt the
chemcals to mgrate to the Monterey Bay National Marine
Sanctuary to kill and injure the invertebrates living therein,
causing a |l oss of ecological health and diversity. The m ssion
and purpose of Petitioner HOP.Eis to represent the interests
of its menbers in maintaining the bucolic nature and quality of
life in this area of Monterey County fromthose persons and
entities who would cover it in a chemcal spray, the effects of
whi ch on non-manmmal s are either unknown or are del eterious.
Menbers of H O P.E. use and enjoy the environnment of the

Mont erey Peninsula free fromhaving their property and

envi ronment sprayed with chem cals. Menbers of Hel pi ng Qur

Peni nsul a’s Environnment (H O P.E. )use and enjoy the benefits of
living on the Monterey Peninsula adjacent to the federally
protected Monterey Bay Marine Sanctuary. Said sanctuary is hone
to various invertebrates which will be killed or injured due to
encountering the pheronone spray m xture which will wash into
the Monterey Bay with the winter rains which have already
comenced. Menbers of the public already subject to the aerial
sprayi ng have conpl ai ned of respiratory problens. Petitioner is
adversely affected and aggrieved by the decision described bel ow
of Respondent due to the indiscrimnate spraying of the
pheronone and the |ikelihood of it contam nating the Monterey
Bay Marine Sanctuary and harmng the wildlife found therein.

These adverse inpacts will cause irreparable injury to the
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interests of Petitioner and the nenbers thereof. Petitioner has
exhausted all adm nistrative renmedi es and has no adequat e renedy
at | aw.
|1

Respondents California Departnent of Food and Agriculture
and A.G Kawanura, the Secretary in charge of the agency, did on
or about August 20, 2007, w thout benefit of public hearing or
other notice to the affected public, including Petitioner,
decide on the aerial application of the pesticide pheronone to
t he Monterey Peninsula. The approval of this project was
acconpanied by a finding on the part of Respondents that this
project was exenpt fromthe California Environnental Quality Act

(CEQA), Public Resources Code 821000 et seq. inasnuch as the

project was in response to an energency and was therefore exenpt

pursuant to Public Resources Code 821080(Db).

1]

Respondents did cause to be prepared a Notice of Exenption
indicating the nature of the project and the finding of
exenption due to the clained energency nature of the project.
However, said notice which makes reference to the area covered
by the project, does not include any specification of just what
| ands are included within the project area other than the
“Cities of Seaside and Monterey.” The designation of the |ands
to be included was not nade a part of the Notice of

Determ nation and it is not possible to know what area was
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intended to be covered by the decision and the Notice of
Exenpti on.
|V
The Notice of Exenption is void and unlawful inasnmuch as
there is no way to determne fromthe Notice what |ands it
applies to. Inasnmuch as the project description is deficient,
the Notice is inconplete and voi d.
Wherefore Petitioner prays for relief as set forth bel ow
SECOND CAUSE OF ACTI ON
V
Petitioner hereby incorporates by reference the allegations
contained in Paragraphs | through IV of the First Cause of
Acti on.
\
Subsequent to the preparation and filing of the Notice of
Exenption for the aerial spraying program Respondents
determ ned to expand the geographi c scope of the area being
sprayed beyond Seaside and Monterey to include the Cty of
Pacific Grove and parts of Mnterey County, including Pebble
Beach and Carnel Wods. There has been no determination that the
expanded area spraying is being done due to an energency. In
fact no environnental determ nation of any kind under CEQA has
been nmade as to the larger area currently approved for spraying.
Wherefore Petitioner prays for relief as set forth bel ow

THI RD CAUSE OF ACTI ON
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VI |

Petitioner hereby incorporates by reference the all egations
contained in Paragraphs | through IV of the First Cause of
Acti on.

VI

The project as approved may have significant adverse
effects on the environnent due to the conprehensive spraying of
t he environnment with pheronone spray, an untested chem cal whose
near chem cal relatives are known to be harnful to aquatic
invertebrates in tiny doses. Gven the conprehensive spraying of
the entire environment of the Monterey Peninsula the chem cal
spray will mgrate with stormwater into the Monterey Bay
Nati onal Marine Sanctuary thereby injuring or killing wildlife
ot herwi se protected therein. The project approval therefore
required the prior preparation and consideration of an
envi ronnmental inpact report (EIR). The failure to have prepared
and considered an EIR prior to approving the chem cal spraying
of the Coonmunity of the Monterey Peninsula was arbitrary,
capricious and contrary to | aw
Wherefore Petitioner prays for relief as foll ows:

1. For alternative and perenptory wits of mandate to conpel
Respondents to set aside their approval of the aerial spraying
of the Monterey Peninsula with pheronone spray unless and until
Respondents have prepared a clear and finite description of the

proj ect area;
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2. For alternative and perenptory wits of mandate conpelling
Respondents to set aside their approval of the aerial spraying
of the Monterey Peninsula w th pheronone spray unless and until
the map of the area to be sprayed has been the subject of
environmental review as set forth in a Notice of Determ nation
3. For alternative and perenptory wits of mandate conpelling
Respondents to set aside their approval of the aerial
sprayi ng of pheronone on the Monterey Peninsula unl ess and
until an EIR has been prepared and consi dered by
Respondents pursuant to the requirenents of CEQA;

4. For tenporary, prelimnary and permanent injunctive relief
to prohibit the aerial spraying of pheronone on the
Mont erey Peninsula w thout having first anal yzed the
envi ronnment al repercussions fromsuch spraying in an
appropriate environnmental docunent;

5. For costs of suit including reasonable attorneys’ fees

pursuant to Code of G vil Procedure 81021.5; and

6. For such other and further relief as the Court deens just

and reasonabl e.

Dated this 24'" day of Septenber,
2007

ALEXANDER T.
HENSQN, SB#53741
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VERI FI CATI ON

|, David Dilworth, do declare that | amthe Chief Executive
O ficer of Helping Qur Peninsula s Environment, and | am
aut horized to make this verification on its behalf. | have read
the foregoing Petition for Wit of Mandate and amfamliar with
the contents thereof which are true.

| declare under penalty of perjury under the |laws of the
State of California the foregoing is true and correct. Executed

this 24'" day of Septenber, 2007, at Mnterey, California.

David Dilworth for H O P. E
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